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FOCUS TODAY 

• Purpose of Investigations

• Legal Considerations

• Guiding Principles

• Interviewing Witnesses

• Effective Interview Techniques and Tips 
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TYPES OF INVESTIGATIONS

• Alleged Employee Misconduct – Focus of today’s discussion.

• Discrimination and Harassment

oTitle VII of the Civil Rights Act

oTitle IX of the U.S. Education Amendments

oDignity for All Students Act (DASA)

oADEA and ADA

• Other (e.g. safety violations)
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NEW SEXUAL HARASSMENT LAWS  
2018 

• By October 9, 2018 all employers must have in place a sexual 

harassment policy which is at least equivalent to the model 

policy developed by the NYS Department of Labor (“DOL”).   

Annual training of all employees is now required, with training 

to be completed by October 9, 2019 for the first year.  (Ch.57 

of the Laws of 2018, Subparts B – F,  and DOL Final Guidance 

issued October 1, 2018).
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DOL MODEL POLICY REQUIREMENTS

• DOL model policy requires “All complaints or information about sexual 

harassment will be investigated… Investigations will be conducted in a 

timely manner, and will be confidential to the extent possible…. An 

investigation of any complaint … will be prompt and thorough, 

commenced immediately and completed as soon as possible.  All persons 

involved, including complainants, witnesses and allege harassers will be 

accorded due process … to protect their rights to a fair and impartial 

investigation.”

• DOL model policy requires “Any employee … who engages in sexual 

harassment or retaliation will be subject to remedial and/or disciplinary 

action (e.g. counseling, suspension, termination).”
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WHAT IS MY OBJECTIVE IN A 
DISCIPLINARY INVESTIGATION?

• To obtain all of the relevant facts to determine whether 

misconduct occurred  in a manner that preserves the District’s 

ability to pursue disciplinary action if necessary and increases the 

District’s chances of success in any disciplinary proceeding.

Guercio & Guercio, LLP

6



LEGAL PRINCIPLES

• Due Process 

• Right to Union Representation

• Right against self-incrimination

• Protections under Collective Bargaining Agreement

• “Seven Tests of Just Cause”
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DUE PROCESS

• Essential elements of due process are notice and opportunity to 

be heard.

• Concept of fairness is embedded in legal due process.

• Elements of due process should be an integral part of the 

investigation. 
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CIVIL SERVICE LAW §75 – RIGHT TO 
REPRESENTATION DURING QUESTIONING

• An employee who appears to be “a potential subject of disciplinary 

action” is entitled to representation during questioning.  CSL §75(2).  

• Prior to questioning, the employee must receive written notice of his 

or her right to representation.

• Any evidence obtained in violation of the employee’s right to 

representation shall be excluded.  CSL §75(2); See, New York City Tr. Auth. 

v. New York State Public Empl. Relations Bd., 8 N.Y.3d 226 (2007).   

• Employee shall have a “reasonable” period of time to obtain 

representation by his/her union representative. 
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TAYLOR LAW – RIGHT TO REPRESENTATION

• Civil Service Law §209-a(1)(g) – It is an Improper Practice to fail to permit 

or to refuse to permit the right to union representation during 

questioning when at the time of questioning it “reasonably appears” that 

an employee may be the subject of a potential disciplinary action.

• All public employees covered by the Taylor Law, including those holding 

probationary, provisional and temporary appointments under the Civil 

Service Law, are entitled to union representation or “Weingarten Rights” 

during investigations or interviews that the employee reasonably believes 

may lead to discipline. NYS Correctional Officers, et al. v. State of New York, 43 

PERB ¶3031 and 43 PERB ¶3039 (2010).
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NEW TWIST IN 2018

• Amendments to the Taylor Law in April 2018:

• Limit the duty the union has to its non-members to only “negotiation or enforcement of 

the terms of the agreement with the public employer.” Civil Service Law §209-a.

• Union will not have to represent non-members at disciplinary proceedings or other 

statutory/administrative proceedings to enforce a right.

• Union will be permitted to refuse to represent a non-member at any stage of a 

disciplinary matter, grievance or arbitration process, including during disciplinary 

interviews or questioning.

• Query – Do non-members now have the right to bring their own personal representative 

or attorney to an investigatory interview?
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SECTION 75 AND LABOR CLASS 
EMPLOYEES 
• On September 7, 2018, new legislation was enacted to provide Labor 

Class Civil Service employees the same Section 75 rights as those in the 

Non-Competitive Class (including right to notice of union representation 

during questioning, written notice of charges, and a hearing prior to 

disciplinary action).  Previously, members of the Labor Class were not 

afforded Section 75 protections by law (although some employees may 

have had similar rights by virtue of a CBA).

• The amendment to Section 75 applies to any employee who has 

completed at least 5 years of continuous service in the Non-Competitive 

or Labor Class on or after the effective date of September 7, 2018.
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DON’T FORGET THE CBA!

• Always remember to consult the Collective Bargaining Agreement.  

• CBA often contains provisions regarding union representation.

• CBA can provide for alternative disciplinary procedures (i.e. in lieu 

of Section 75 rights). 

• CBA can include additional rights and/or extend various due 

process protections (e.g. “just cause” and/or hearing rights) to 

employees not entitled to statutory protections (e.g. probationary 

employees).
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“CADET” RIGHTS – INSTRUCTIONAL   
STAFF

• Education Law §3020-a (3)(c)(i)(C) provides that a charged “employee shall 

not be required to testify”.

• Commissioner and courts have interpreted this provision to mean that an 

employee cannot be required to answer questions in the course of a 

disciplinary investigation that precedes a 3020-a proceeding against the 

employee. Appeal of Bd. of Educ., City of New York (Cadet), 35 Ed Dept Rep 418, 

Dec. No. 13,589 (1996), aff ’d Matter of Bd of Educ. City of New York v. Mills, 250 

AD 2d 122 (3rd Dept. 1998), lv. to appeal den’d 93 NY2d 803.
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“SEVEN TESTS OF JUST CAUSE”

• Education Law §3020 provides that a teacher cannot be removed except for 

“just cause”; the “just cause” standard is commonly found in CBAs.

• Over the years, arbitrators have developed a set of criteria for determining 

whether there is “just cause” for discipline often referred to as the “Seven 

Tests of Just Cause”, including the following questions:

o Investigation : Did the Employer make an effort to discover whether the employee 

did, in fact, violate or disobey a rule or order of management?

o Fair Investigation:  Did the Employer conduct a fair and objective investigation?
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GUIDING PRINCIPLES FOR 
INVESTIGATIONS

• Be prompt and thorough.

• Gather facts in an objective fashion.

• Do not jump to conclusions, reserve judgment for later. 

• Be fair.

• Seek to ascertain answers to these essential questions:  Who?, 

What?, When?, Where?, How? and Why?
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WHO INVESTIGATES?

• Human Resources Director/Administrator

• Administrator/Supervisor

• Outside Investigator

• Attorney

• Law Enforcement

Considerations:  Experience, complexity, conflicts of interest.
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INVESTIGATIVE STEPS

• Intake of complaint/incident report.

• Pre-investigative steps – may include selection of investigator; review of 

CBA and/or policies; interim action; notification; preservation of 

evidence; planning for investigation; consultation with attorney and/or 

others.

• Interviews – complainant, witnesses, respondent.

• Gathering and preservation of evidence.

• Determination to proceed (or not) with discipline.
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GENERAL INTERVIEW PROTOCOLS

• Interviews should be conducted promptly while memories are 

still fresh and any physical evidence can be preserved.

• Two individuals should be present during interviews.

• Witnesses should be interviewed separately.

• Do not promise confidentiality.

• Take notes of interviews with as much detail as possible.

• Note mannerisms and/or demeanor during interviews.

• Be sure to follow any notice provisions and union 

representation required by law and/or CBA.
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ORDER OF INTERVIEWS

• A complainant and/or victim should usually be the first one 

interviewed.

• Other known eyewitnesses to the incident.

• Others with information about the incident.

• Generally, interview the accused employee last.

• Be flexible as necessary, consider availability of witnesses and 

do not cause undue delay.

• May need to re-visit witnesses if new and/or additional 

information discovered.
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INTERVIEW TECHNIQUES

• Explain the purpose of the interview without disclosing 

more than necessary.

• Attempt to put the witness at ease.  Avoid being 

confrontational.

• Start with general questions, follow up with more specifics.

• Ask clear and concise questions.

• Maintain control of the interview.
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SPECIAL CONSIDERATIONS

• Interviewing students or young children. 

• Consider notifying parents and obtain parental consent 

prior to involving/interviewing students in employee 

discipline investigations.

• Witness statements.

• Uncooperative witnesses.

• Re-interviews.
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INVESTIGATIONS OF INAPPROPRIATE 
RELATIONS AND/OR CONTACT

• Use an experienced investigator.

• Consider outlining questions.

• Seek parent consent and cooperation. 

• Expect possibility of reluctant witnesses/students.

• Anticipate there may be spin-off investigations.
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SCOPE OF INVESTIGATION

• Be flexible; scope of investigation may expand.

• Pursue all leads and follow through on information 

provided by witnesses.

• Remember to ask all witnesses if they have any 

documents (e.g. writings, texts, pictures) these may 

give the investigator additional leads.
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GATHER AND PRESERVE EVIDENCE

• Documentary and physical evidence

• Emails

• Text messages

• Video recordings

• Photographs

• Other physical evidence

• Technology issues may require assistance of forensic 

experts and/or advice.
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FINAL THOUGHTS

• Be mindful of basic principles of fairness and due process 

throughout investigatory process.

• When in doubt, err on the side of providing more rather than 

less notice.

• Consult your school attorney as needed!
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THANK YOU FOR LISTENING!

• www.guerciolaw.com
1716224367-675
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