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NYSASPA

“FASTEN YOUR SEAT BELTS 
IT’S GOING TO BE A BUMPY 

RIDE”



HOT TOPICS 
IN SCHOOL 

LAW 

• New Title IX Regulations

• Suspension of Use of Biometric 

Technology in Schools 

• COVID

• Leaves?

• Mandatory Testing?

• Mandatory Vaccines? 

***New Administration! 
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WHAT WAS THE BEST THING 
ABOUT 2020?



THE MEMES AND QUOTES! 



“First time in history we can save 
the human race by laying in front 
of the TV and doing nothing. Let’s 

not screw this up!” 



“Based on 2020 thus 
far, I’m expecting the 
flying monkeys from 
Wizard of Oz to 
show up any time 
now.” 



“The best thing about 
homeschooling is that now I can 
add, ‘I’ll fail you’ to my repertoire 

of empty parenting threats.” 



“So far, 2020 is like 
looking both ways 
before you cross 
the street and then 
getting hit by an 
airplane.” 
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NEW TITLE IX REGULATIONS
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TITLE IX REGULATIONS 

• 20 U.S. Code Section 1681, et seq. 

No person in the United States on the basis of sex shall be excluded from participation in, 

be denied benefits of, or be subjected to discrimination under any education program or 

activity receiving Federal financial assistance. 
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TITLE IX REGULATIONS

On May 6, 2020, the US Department of Education, Office for Civil Rights (OCR), released 

the much-anticipated final rule amending Title IX regulations at 34 CFR Part 106. 

The amended Regulations went into effect on 

August 14, 2020 
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BACKGROUND ON TITLE IX

• Prior to this recent amendment, Title IX Regulations did not refer to “sexual harassment”.  

• Prior Administration issued “Dear Colleague Letters” which included “standards for administrative liability”, 
but they did not have the force of law. 

• Resulted in cases being appealed through the courts with varying definitions and standards being set. 

• Now, for the first time, Title IX regulations define sexual harassment and establishes specific 
procedures for school involvement in sexual harassment allegations.  

** Important to note that these new Regulations were narrowly focused- issues of athletic participation and 
sex discrimination were not changed by these new rules. 
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DEFINITION 
OF SEXUAL 

HARASSMENT

Conduct on the basis of sex that satisfies one or more of 
the following:

1. An employee of the recipient (school) conditioning
the provision of an aid, benefit, or service of the
recipientbon an individual’s participation in
unwelcome sexual conduct (quid pro quo); or

2. Unwelcome conduct determined by a reasonable
person to be so severe, pervasive, and
objectively offensive that it effectively denies a
person equal access to the recipient’s education
program or activity; or

3. “Sexual Assault” as defined in 20 USC
1092(f)(6)(A)(v), “dating violence” as defined in 34
USC 12291(a)(10), “domestic violence” as defined
in 34 USC 12291(A)(8), or “stalking” as defined in
34 USC 12291(a)(30).
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DEFINITION OF SEXUAL 
HARASSMENT- COMPARISON 
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Previous Definition from Court 

Decisions and Dear Colleague 

Letters

New Definition from 

Regulations 

Unwelcome Conduct Unwelcome Conduct

Determined by the reasonable 

person standard

Determined by the reasonable 

person standard

To be severe, pervasive, or 

persistent and to INTERFERE 

WITH OR LIMIT a student’s ability 

to participate in or benefit from 

school services, activities, or 

opportunities 

To be so severe, pervasive, AND 

OBJECTIVELY OFFENSIVE that it 

EFFECTIVELY DENIES a person’s 

equal access to the recipient’s 

education program or activity. 



DEFINITION OF 
EDUCATION 

PROGRAM OR 
ACTIVITY 

The regulations define an educational program 

or activity as:

• Any location, event, or circumstance over 

which the recipient exhibits substantial 

control over both the alleged harasser and 

the context in which the harassment 

occurred. 

** Commentary made clear that the “definition 

does not make sexual harassment dependent on 

the method by which the harassment is carried 

out; use of e-mail, the internet, or other 

technologies may constitute sexual harassment 

as much as use of in-person, postal mail, 

handwritten, or other communications.” 

18



NOTICE OF NON-DISCRIMINATION 

Regulations require notice of nondiscrimination policies and grievance procedures. Specific to sexual 
harassment, the notice must include:

• How to file or report sexual harassment

• How the District will respond 

• Designation of Title IX Coordinator

• Each school must designate and authorize at least one employee to coordinate its efforts to 
comply with its Title IX responsibilities, which employee must be referred to as the “Title IX 
Coordinator”

• School must notify applicants for admission and employment, students, parents or legal 
guardians of elementary and secondary school students, employees, and all unions, of 
the name or title, office address, electronic mail address, and telephone number of the 
employee or employees designated as the Title IX Coordinator. 
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FILING A REPORT OF SEXUAL 
HARASSMENT

Appears that the Regulations contemplate a tiered system of reporting:

1. Initial Reporting of Sexual Harassment

▪ Any person may report- regardless of whether the person is the alleged victim

▪ Reports can be made in person, by mail, by telephone, or by email to the Title IX Coordinator

2. Formal Complaint of Sexual Harassment

▪ Only the alleged victim (complainant) can file a formal complaint (or parent/guardian for minor)

▪ At the time of the formal complaint, the complainant must be participating in or attempting to participate in the 
education program or activity of the District. 

▪ Regulations do not allow 3rd parties to file formal complaints

▪ Commentary provides that the Title IX Coordinator may sign the formal complaint 

3.     Appeal 
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REPORT ING SEXUAL  HARASSMENT- GENERAL  
RESPONSE

“Informal” Process

• Recipient must respond promptly to actual knowledge of sexual harassment in an education 
program or activity 

• “Actual knowledge” is defined as notice of alleged sexual harassment to any employee! 

• Must respond in manner that is not deliberately indifferent (its response is clearly unreasonable in 
light of known circumstances) 

• Response must treat complainants and respondent equitably by offering supportive measures 
(counseling, course modifications, schedule changes, etc.) to a complainant and by following a 
grievance process before imposing any disciplinary consequences or sanctions on respondent

• Title IX Coordinator must promptly contact the complainant to discuss the availability of supportive 
measures (with or without filing a formal complaint)  and explain to complainant the process to file a 
formal complaint 
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FILING A FORMAL COMPLAINT OF 
SEXUAL HARASSMENT 

“Formal” Complaint of Sexual Harassment 

• “formal complaint” is a written document submitted by complainant or Title IX Coordinator alleging 
sexual harassment against a respondent and requesting that the school investigate the allegation of 
sexual harassment

➢ “document filed by a complainant” means a document or electronic submission that contains the 
complainant’s physical or digital signature, or otherwise indicates that the complainant is the 
person filing the formal complaint. 

• Can only be filed by the Title IX Coordinator or the Complainant (or parent/guardian if student is a 
minor) 

• No statute of limitation for a complainant to file a formal complaint 

• Title IX grievance process is only initiated with the filing of a formal complaint 

• Have the ability to use “informal resolution” (mediation, arbitration, restorative practices) process 
prior to initiating full investigation 
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GR IEVANCE PROCESS - FORMAL  COMPLA INT 

The District must respond to allegations of sexual harassment in a manner that is not deliberately 
indifferent whenever it has actual knowledge of sexual harassment in an education program or activity 
of the District. 

After the filing of a formal complaint

1.   Provide all parties with the District’s grievance process, including any informal resolution process.

2. Informal Resolution

➢ Informal resolution (mediation, arbitration, restorative practices) process is prohibited unless a 
formal complaint of sexual harassment is filed.

➢ Can be offered at any time during the investigation, as long as the District:

❖ Provides both parties with written notice of rights as set forth in the regulations (allegations, 
process for informal resolution, right to withdraw, etc.) 

❖ Obtains written, voluntary consent

❖ Not applicable if respondent is an employee 
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AF T ER  T HE  F I L IN G  OF  A  F OR M AL  C OM PLA INT-
CONT INUED

3.   Title IX Coordinator must send a written notice of allegations to all parties which includes the identifies of all 
known parties 

• Provide sufficient details known at the time and sufficient time to prepare a response before any initial 
interview. Sufficient details include the identities of the parties involved in the incident, if known, the conduct 
allegedly constituting sexual harassment, and the date and location of the alleged incident, if known; 

• State that the respondent is presumed not to be responsible for the alleged conduct and that a determination 
regarding responsibility is made at the conclusion of the grievance process;

• Inform the parties that they may have an advisor of their choice, who may be, but is not required to be, an 
attorney;

• Inform the parties that they may inspect and review any evidence obtained as part of the investigation that is 
directly related to the allegations raised in the formal complaint; and

• Include notice of any provision in any applicable District policy, procedure, CBA, or other document such as the 
District Code of Conduct that prohibits knowingly making false statements or knowingly submitting false 
information during the grievance process. 
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AFTER THE FILING OF A FORMAL 
COMPLAINT- CONTINUED

4.   Title IX Coordinator will oversee the District’s investigation of all formal complaints. 

• District can designate others to conduct investigations

• District can outsource all or part of an investigation to appropriate 3rd parties

• Burden of proof and gathering of evidence rests with the District, not the parties, 
except where certain records cannot be obtained without consent of the party or 
parents of the party;

• Provide equal opportunity to the parties to present witnesses and evidence;

• Not restrict either party’s ability to discuss the allegations or gather and present 
evidence;

• Provide written notice of date, time, participants, purpose, and location of any 
investigative interview, hearing or other meetings with sufficient time for the party to 
prepare
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AFTER THE FILING OF A FORMAL 
COMPLAINT- CONTINUED

5.    Prior to the completion of the investigative report, the District will send to each party 

and the party’s advisor, if any, the evidence subject to inspection and review in an 

electronic format or hard copy. 

• Must provide equal opportunity to review all evidence that is directly related to the 

allegations in the formal complaint, including evidence the District does not intend to 

rely on and any exculpatory or inculpatory evidence from any source! 

• The parties will have at least 10 days to submit a written response, which the 

investigator will consider prior to the completion of the investigative report???
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FORMAL COMPLAINT- CONTINUED

6. Prepare a written investigation report that summarizes the relevant evidence and provide the report
to parties and their representatives, if any, for their review and written response, at least 10 days before
a hearing or other determination of responsibility.

▪ give each party the opportunity after the completion of the investigative report to
submit written, relevant questions to be asked of another party or witness

▪ The Decision-maker will provide the answer(s) and an opportunity for follow-up
questions

▪ Decision-maker must explain to the party proposing the questions any decision to
exclude questions as not relevant

▪ Recall that the Decision-maker cannot be the Title IX Coordinator!

7. Hearing

• Regulations do not require K-12 schools to provide a live hearing
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DECISION

• The Decision-maker will issue a written determination regarding responsibility to the Title IX 
Coordinator and all parties simultaneously within a reasonably amount of time (not defined in law). 

• Decision should address:

➢ Allegations

➢ Procedural steps taken

➢ Findings of fact

➢ Application of the Code of Conduct 

➢ Determination of responsibility 

➢ Any disciplinary sanctions

➢ Whether remedies to restore or preserve equal access to the educational program or activity will be provided 

➢ Procedures and permissible basis for appeals 
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STANDARD OF 
EVIDENCE

29

District must determine the standard of 
evidence to apply in all Title IX cases:

Preponderance of the evidence standard: the 
party with the burden of persuasion must prove 
that a proposition is more probably true than 
false meaning a probability of truth greater than 
50%; or 

Clear and convincing evidence standard: 
Understood to mean concluding that a fact is 
highly probable to be true. 



APPEALS 

• Must be offered to both parties after either a dismissal or a final determination for the

following reasons:

➢ A procedural irregularity that affected the outcome;

➢New evidence that was not reasonably available at the time of the determination that

could affect the outcome;

➢Conflict of interest on the part of the Title IX Coordinator, the investigator, or decision-

maker

***The District must give written notice to both parties of the right to an appeal and give

them equal opportunity to submit a written statement in support of or challenging the

determination.
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APPEALS-
CONTINUED

31

Appeal is to be heard by someone 
other than the Title IX 
Coordinator, investigator or the 
initial Decision-maker. 

Cannot have a conflict of interest 
or bias

Must receive training as set forth in 
the regulations 



RECORD KEEPING REQUIREMENT

• The District must maintain the records containing the following for a minimum of 7 years:

• Investigatory records

• Disciplinary sanctions

• Remedies

• Appeals

• Records of any actions taken, including supportive measures 

• Training materials for Title IX Coordinators, investigators, Decision-makers, and employees 
designated to facilitate the informal process

***Training materials must be posted on the District’s website! 
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CONFIDENTIALITY

A District must keep confidential the identity of the person who complains or reports

sexual harassment, including parties and witnesses, except as permitted by law or to carry

out the purpose of the Title IX regulations.

Major Inconsistency? 
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MILLION DOLLAR 
QUESTION….

What is going to 

happen under the new 

Administration? 
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SUSPENSION OF BIOMETRIC 
TECHNOLOGY 
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GOVERNOR 
CUOMO…

• On December 22, 2020, signed legislation 

suspending the current use of “facial 

recognition technology and other kinds of 

biometric technology in schools.” 

• Directed a study of whether this technology 

is appropriate in schools 

• Legislation places a moratorium on school 

purchasing and using (for any reason) 

biometric identifying technology until at least 

July 1, 2022 or until the report is completed 

and the Commissioner of Education 

authorizes its use, which occurs later.

• Applies to both public and private schools 
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WHAT IS 
BIOMETRIC 

IDENTIFYING 
TECHNOLOGY? 

“Any tool using an automated or semi-
automated process that assists in verifying a
person’s identity based on a person’s biometric
information.”

Biometric information is defined as, “any
measurable physical, physiological or behavioral
characteristics that are attributable to a person,
including but not limited to facial characteristics,
fingerprint characteristics, hand characteristics,
eye characteristics, vocal characteristics, and any
other characteristics that can be used to
identify a person including, but are not limited
to: fingerprints; handprints; retina and iris
patters; DNA sequence; voice; gait; and facial
geometry.”

Education Law §2-e
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EXAMPLE-

Timepiece System (finance manager product)

“Our biometric clocks capture specific

characteristics of your fingerprint, filters and

saves it as an encrypted biometric key or

algorithm. No fingerprint image is ever saved,

only a series of number that is used for

verification. These algorithms can’t be

converted to an image so you never have to

worry about duplicating fingerprints.”

***Likely this system would need to be

suspended under the new legislation
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COVID! 
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LEAVE 
ENTITLEMENTS

• On December 31, 2020, the Federal Emergency Paid 

Leave expired- no longer applicable. 

***Appears that Biden is proposing to reinstate and 

expand entitlements to Federal Paid Leave for COVID-

related reasons. 

• New York State Emergency Paid Sick Leave is still 

available! 

• New York State Emergency Paid Sick Leave has no 

expiration date 
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NEW YORK STATE 
EMERGENCY PAID SICK 
LEAVE (COVID LEAVE) 

Who is eligible? 

• Employee who is under government or DOH mandated order 
of quarantine 

• “Mandatory or precautionary order of quarantine or isolation 
shall mean a mandatory or precautionary order of quarantine or 
isolation issued by the State of New York, department of health, 
local board of health, or any government entity duly authorized 
to issue such order due to COVID-19” 

*Exception: Employee who voluntarily travels to a non-contiguous 
state 

• All employees eligible regardless of duration of employment or 
part-time/full-time status

Amount of Leave?

• 14 calendar days (essentially 10 work days or 2 weeks) 

• Full pay – not chargeable to accruals 

• Intent is for the leave to be consecutive due to the nature of the 
leave 
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NEW YORK 
STATE PAID 

LEAVE 
(COVID 
LEAVE)

Unanswered Question:  Are employees permitted to 

use NYS COVID leave on multiple occasions?

• Legislation indicates:  “at least” 14 calendar days; 

however, legislation doesn’t expressly address the 

issue 

• NYSUT in a January 4, 2021 Field Memo, recognized 

that there is not a definitive answer to this question.

There has not been any formal guidance issued 

addressing this issue and no case law interpreting this 

matter. 

Will this even matter after today?  
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MANDATED 
TESTING

Governor Cuomo created “Zones” for purposes of mandatory
testing under the New York State Cluster Action Initiative.
While the rules and metrics have changed over the months, the
question of mandated testing continued.

• There is no applicable case law that specifically addresses
random, suspicion-less school-based medical testing for
disease prevention during a global pandemic!

A number of legal issues have been raised:

1. Whether the testing of students and staff constitutes an
impermissible search and seizure in violation of the US
Constitution?

2. Is testing a mandatory subject of collective bargaining?
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ILLEGAL 
SEARCH 

AND 
SEIZURE?

• Random testing of students and staff for COVID-19 would 
likely fall within the “special needs” exception to the Fourth 
Amendment

• When applicable, a governmental entity is authorized to 
conduct reasonable searches unrelated to criminal activity 
(i.e. a public health crisis) if it is determined that the public 
interest in doing so outweighs the individual interest in 
preventing it. 

• Believe that the weight and urgency in containing a global, 
infectious disease, COVID-19, along with the effectiveness of 
testing outweighs a student or staff member’s liberty in 
being detained for a short period of time to be tested in this 
minimally intrusive manner. 
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No! 

The decision to keep a school open (or reopen) to in-person 
instruction, despite the school falling within a zone designation 
is a matter of management prerogative since it relates to a 
school district’s core mission of providing instruction to 
students. 

• See, City School District of the City of New Rochelle and the New 
Rochelle Federation of Teachers, Local 280, 4 PERB 3060 (held that 
decision of a public employer with respect to its mission…are 
matters that a public employer should not be compelled to 
negotiate with its employees.) 

*** Be mindful that unions can still request impact bargaining with 
relation to testing implementation and/or procedures, but such 
demands would not prevent a school district from moving forward 
with mandatory testing to meet the opening/re-opening rules. 

MUST WE 
BARGAIN 

THE 
TESTING?

45



MANDATED 
VACCINE?

No!

• Do not believe school districts have the authority to 

require its staff to receive COVID-19 vaccinations as 

a condition of work. 

• Believe this may only be accomplished by the 

exercise of state legislative police power through 

enactment of amendments to the Education Law and 

Public Health Law 
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• Without question that the State of New York holds 
sufficient “police power” to implement a mandate of the 
COVID-19 vaccination applicable to public employee staff. 

• Believe that a school district lacks the ability to unilaterally 
assume this power without State delegation of its police 
power. 

• Landmark Supreme Court decision, Jacobson v. 
Commonwealth of Massachusetts paved the way for individual 
states to impose vaccination requirements on their citizens.  
197 US 11 (1905) 

• Supreme Court again reaffirmed its decision in Jacobson, 17 
years later.  Zucht v. King, 260 US 174 (1922). 

• Supreme Court’s framework in Jacobson and Zucht has been 
continuously echoed throughout decision in New York  

MANDATED 
VACCINE?
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MANDATED 
VACCINE?

• A school district is a legislatively created 
governmental entity possessing only those powers 
delegated to it by the State! 

• The State of NY has enacted express provision of the 
Education Law respecting the vaccination of students.  
(Education Law §914) 

• With regard to student vaccinations, the mandate 
that a school district deny a child’s admission to 
school is derived from legislation adopted pursuant to 
the police power of the State, embodied in Section 
914 of the NY Education Law and Section 2164 of 
the NY Public Health Law.  (enforcement of law!) 

• In relation to the COVID-19 vaccination, in the 
absence of any state statute mandate that school 
districts require staff vaccination, school districts 
cannot act because the State of NY has not delegated 
its sole right to exercise police power to school 
district or municipalities. 
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MANDATED 
VACCINE?

• Additional doctrine- “field preemption” precludes a 

school district from unilaterally mandating staff 

vaccinations. 

• Appellate Division- 3rd Department (2020) stated:

“With field preemption, the State may expressly articulate 

its intent to occupy a field. It may also do so by 

implication…The State’s intent to preempt the field may 

be implied from the nature of the subject matter being 

regulated as well as the purpose and scope of the statute 

legislative scheme involved, including the need for state-

wide uniformity in a particular field or issue…” 

Center for Independence of the Disabled v. Metropolitan 

Transportation Authority, 125 N.Y.S.3d 697 (3rd Dept 2020) 
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