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Student Residency (pp. 1-4)

Appeal of Evans (57 Ed. Dept. Rep, Dec. No. 
17,374 (2018)

When parcel of land is located partially within a 
particular school district and partially within 
another state (here Connecticut) but the 
dwelling is located entirely in the other state, 
residency status in the NYS district is non-
existent even though taxes is paid in the district.



Student Residency (pp. 1-4)

• Appeal of Moore, 57 Ed Dept. Rep Dec. No. 
17353

• Appeal of a Student with a Disability, 57 Ed. 
Dept. Rep. Dec. No. 17,354 (2018)

• Appeal of Henderson, 57 Ed Dept. Rep. Dec. 
No. 17,377



Immunizations (pp. 5-7)

Appeal of A.S. (57 Ed. Dept. Rep. Dec. No. 17,319) 

A petitioner appealed the determination of the board 
that his child was not entitled to a religious exemption 
from immunization.  The school district’s notification to 
the petitioner was provided by the school attorney.  The 
Commissioner remanded the matter to the district noting 
that immunization denials must be made by the building 
principal NOT the school attorney and that the principal 
must render a determination and explain his reasoning in 
accordance with Commissioner’s regulations and SED 
guidance.   



Immunization (pp. 5-7)

Appeal of T.R., 57 Ed Dept Rep, Dec. No. 17,329 
(2018). 

The petitioner challenged the determination of the 
district that the student was not entitled to a religious 
exemption pursuant to the Public Health Law. 
Petitioner acknowledged that he had previously 
vaccinated his children, but described a turning point 
when he learned that vaccines put “many types of 
biological material into blood and body” in betrayal of 
his professed faith …



Immunization (pp. 5-7)

The district rejected the exemption indicating in part that “You 
have not specified the precise nature and origin of your beliefs 
which are contrary to immunizations.”  The commissioner found 
that the petitioner sufficiently demonstrated a genuine and 
sincere religious belief within the meaning of the law. The 
petitioner “uses Biblical verses and passages to explain the 
precise nature and origin of his beliefs …” contained in vaccines 
… based on a chart from the Centers for Disease Control 
Prevention … which … contain ‘some form of animal by product 
or human cells.’”  The commissioner concluded that the 
affidavit submitted on behalf of the district failed to rebut the 
linkage between the vaccines and the biological materials 
contained therein as posted on the CDC website.  (See also 

Appeal of D.G., 57 Ed Dept Rep, Dec. No. 17,345 (2018)).



SED v. SUNY Lawsuit re: Alternative Teacher 
Certification pathway to Charter Schools (p. 7)

Matter of New York State Board of Regents v. State University of New York, 
et al., (Index No. 957-18) (Sup. Ct. Cnty of Albany 2018). 

The New York State Board of Regents, SED and the Commissioner brought a 
legal challenge  to invalidate regulations adopted by the SUNY Charter 
Schools Committee establishing an alternative teacher certification pathway 
to Charter schools. Based upon Education Law section 355 (2-a) the SUNY 
Charter Schools Committee adopted regulations which established an 
independent licensure process as a substitute for the teacher certification 
system as established by the Regents and SED. The court granted the petition 
and declared the regulations vacated, annulled and enjoined from use.  The 
court noted that the Education Law provides the commissioner with the 
exclusive authority regarding teacher certification.  



Student Discipline (pp. 8-16)

Appeal of F.A., 57 Ed Dept Rep. Dec. No. 17,383 (2018)
Petitioner challenged the decision of the board to impose discipline 
upon his child. The commissioner rejected the argument that the 
student should have been presumed to have a disability for 
disciplinary purposes as set forth in Commissioner’s regulations.  
The commissioner noted that while the record reflected that the 
student had behavioral needs and that the district employed 
response to intervention strategies, “there is no evidence that, for 
example, a teacher or other school employee expressed specific 
concerns about a pattern of such directly to the director of special 
education or to other supervisory personnel of the school district. 



Student Discipline 
(pp. 8-16)

Appeal of M.B., 57 Ed Dept Rep, Dec. No. 17,378 (2018). 

The petitioners appealed the decision of the BOE to suspend a 
middle school student who admitted to sending a group text 
message/chat in which he stated that: “Id [sic] much rather kill” 
three named students and briefly gave reasons. 

The petitioners challenged the short term suspension, part, 
because the district did not notify petitioners of the right to 
question complaining witnesses. Regarding the short term 
suspension, the commissioner concluded that the principal’s letter 
did not comply with the written notice requirements of the 
regulations because it failed to inform the family that they could 
request an opportunity to question complaining witnesses and 
thus annulled and expunged the five-day suspension. 



Student Discipline 
(pp. 8-16)

The Commissioner refused, however, to annul and expunge the student’s long 
terms suspension noting that a parent of one of the students named in the 
text message testified that her son told her that the student had talked 
“about killing people for a few months now” and that he had been told by 
one of the recipients of the text message that he was on the “kill list.” The 
commissioner found that the record belied the student’s explanation that the 
group text message was not a threat to kill, but rather a joking attempt to 
cheer up a suicidal friend. The record indicates that the text message was 
forwarded by one of the students in the original group text message to one of 
the three named students. A police officer testified that the student admitted 
that he had a “kill list.”  and, thus, it was reasonably foreseeable that the 
message … would be shared with other students at the school, which would 
create a risk of substantial disruption of the operation of the school.



Student Discipline 
(pp. 8-16)

Appeal of D.B and A.B. (Decision 17,395, May 2018) 

The Commissioner upheld a school district’s permanent 
suspension of a student who had emailed two terrorist 
threats to his school district. The parents had appealed 
the decision of the district to permanently suspend their 
son, a sophomore in the school district. 

On or about November 18, 2016, the student obtained 
login information from another student’s email address.  

On Monday November 21, 2016 the student sent an 
email (bomb threat) using the other student’s email 
account to the high school assistant principal. 



The first email read:
I am going to bomb the school on Tuesday the 22nd[.]  I 
am giving warning to you as a caution to my fellow 
student  [sic] but just want to destroy the place that 
makes me the most unhappy and suicidal. Do not attempt 
to disarm the bomb, as it is remotely controlled and if 
someone touches it, it will go off.  I assure you that you 
will not be able to fine [sic]the device or the bomb as it is 
already in the school.  The quad area is your only clue.
The Assistant principal, other administrators and police 
swept the building and found nothing.



The school arranged to have 2 
members of  law enforcement 
guard the school during the 
school day on November 22, 
2016.  

On November 29, 2016 another 
email was received from another 
email account.



The second email read:

“Me and my team have secured plenty of firearms to 
massacure [sic] the students at GHS.  We know you will 
not take this email seriously but we figured it would add 
quite a bit of emotional damage to you, the 
administrators to find out you could have prevented a 
tragedy that makes comparable disasters look like a fight 
on the schoolyard.  Honestly, the lack of security and 
initiative at this school is incredible and I am confident 
that two police officers will not be sufficient to prevent 
the smuggling in of weapons and explosives.” 



“They claim to do these so called ‘K-9 sweeps’ but 
honestly, a long term timed detonation device paired 
with some vaccum sealed mylar will be perfectly 
concealed within the school.  The cowards will run and 
die, the few who try to sop us will go down as heros[sic] 
but still, die.  We will make our bloody mark in history 
today, and I am completely confident in your idiocy that 
you will not prevent our wrath.  

Eric and Dylan will have nothing on us, and I hope they 
look down upon us in favor as we commit this act of 
cleansing.”



The police interviewed the student in question 
at his home.  The student admitted that he 
wrote both of the emails and indicated that he 
“wanted to see a bigger response” when asked 
why he wrote the emails. 

Student was permanently suspended. 



The commissioner 
acknowledged that a 
permanent suspension is an 
extreme penalty that is 
“generally educationally 
unsound except under 
extraordinary circumstances, 
such as where the student 
exhibits ‘an alarming 
disregard for the safety of 
others’ and where it is 
necessary to safeguard the 
well-being of other students.” 



The Commissioner noted two prior incidents in the 
student’s record one involving his admitting to 
generating a fake Twitter account that contained 
harassing pictures of another 8th grade student and his 
attempting to place blame on another student.  
According to the summary of the incident; 
“The pictures have the Nazi symbol over the face of the 
student, ‘mocks’ the Jewish religion and had the KKK 
hood over the faces of some people.”  The student was 
also suspended for receiving a teacher’s password, 
sharing the password with another student and logging 
into the teacher’s account without authorization. 



In her decision, the Commissioner stated:

“Tragically, school shootings are far from theoretical 
events; our nation is beset by an epidemic of such 
shootings.  Armed assailants continue to commit 
mass murders in public schools.  Simply put, the 
district has no choice but to treat this situation 
seriously, and it is imperative that school officials 
retain the ability to protect their students and staff.. 
. .I agree with respondent that the need to protect 
the well-being of other students of the district is of 
paramount and overriding importance.” 



Student Discipline 
(pp. 8-16)

Appeal of M.B. 57 Ed Dept. Rep, Dec. No. 17,378 (2018).

A suspended student’s parents requested disclosure of 
various records pertaining the incident in question. The 
commissioner denied the appeal and noted that in the 
context of a student disciplinary hearing under the 
Education Law, there is no statutory authority for 
discovery related to a disciplinary incident. … Petitioners’ 
recourse, if they wish to seek review of the school district’s 
records, is to request disclosure of the records under the 
Freedom of Information Law though the student 
disciplinary records are confidential and may only be 
disclosed to the extent permitted under the federal Family 
Educational Rights and Privacy Act, …” 



Student Discipline 
(pp. 8-16)

Appeal of a Student with a Disability, 57 Ed Dept. Rep, 
Dec. No. 17,297 (17,297).
The petitioner appealed the decision of the board of 
education to impose discipline on a number of grounds 
including that the district violated the student’s right to 
question witnesses. The commissioner noted that the 
Education Law provides, in part, that no pupil may be 
suspended in excess of five days unless the student and 
parent are given the opportunity for a fair hearing with 
the right to question witnesses against the pupil.  
However, based on the evidence, “the district’s interest 
in protecting the identities of the students in order to 
protect them from potential retaliation outweighed the 
student’s right to cross-examine them.” 



Discrimination/Title VII –

Sexual Orientation (pp. 16-17)

Zarda v. Altitude Express, Inc. 883 F.3d 100 (2d Cir. 
2018)
Involved an gay sky-diving instructor claiming sex discrimination 
under Title VII based on being fired from his job because he failed 
to conform to male sex stereotypes by referring to his sexual 
orientation. 
The employee’s coworkers routinely referenced his sexual 
orientation or made sexual jokes around clients. A female client 
alleged that the employee inappropriately touched her and 
disclosed his sexual orientation to excuse his behavior. Issue: does 
sexual orientation discrimination constitute a form of 
discrimination "because of ... sex" in violation of Title VII? 
Previously, the federal appeals court with jurisdiction over all New 
York State school districts had previously ruled that sexual 
orientation discrimination did NOT constitute a form of 
discrimination.



Title VII – Sexual Orientation
Zarda Cont’d 

The court overturned prior precedents and found that sexual 
orientation discrimination is a subset of sex discrimination because 
"sexual orientation is defined by one's sex in relation to the sex of 
those to whom one is attracted, making it impossible for an employer 
to discriminate on the basis of sexual orientation without taking sex 
into account."  
The court also found that sexual orientation discrimination is based on 
"assumptions or stereotypes about how members of a particular 
gender should be, including to whom they should be attracted."  
The court concluded that sexual orientation discrimination is 
"associational discrimination because an adverse employment action 
that is motivated by the employer's opposition to association between 
members of particular sexes discriminates against an employee on the 
basis of sex."

*NOTE: Petition for Cert. docketed in Supreme Court
– June 1, 2018



Open Meetings Law/Videoconferencing 
(pp. 17-18)

Notable Advisory Opinions from the  Committee on 
Open Government

• (OML-AO-05535 (1/17/17)): Video- conferencing 
while at Kennedy Airport not necessarily prohibited.

• (OML-AO-5575 (3/6/18)): 

• (1)Principles regarding videoconferencing do not 
apply to participation by telephone; (2) A blanket 
prohibition on participating via the use of 
teleconferencing not acceptable and;

• (3) If the governing board has the ability to 
videoconference with more than one member at a 
time, it should permit members to do so and not 
restrict the number of members who can 
videoconference. 



Receivership 
(pp. 18-20)

In Appeal of Williams, (57 Ed. Dept. Rep. Dec. No. 17298 (2017)), a school 
superintendent, who was also the superintendent-receiver for a struggling middle 
school, challenged a board resolution that imposed a moratorium on involuntary 
teacher transfers, as well as other board directives aimed at teacher transfers.  As 
superintendent, the petitioner is the receiver for the district’s middle school. 

The commissioner found that the board’s letters advising teachers to disregard the 
transfers unlawfully interfered with the superintendent’s powers as receiver to 
supersede a board’s decision. The board’s argument that the challenged transfers 
would “eviscerate” resources from every other district school was deemed 
unpersuasive.  According to the commissioner, the statute sets forth only two 
limitations on a receiver’s supersession powers.  A supersession must be directly 
linked to the school intervention plan and cannot relate to a superintendent’s 
employment status.  The commissioner declined to read further exceptions into 
the unambiguous language of the statute. 

The commissioner annulled the board’s resolution establishing the moratorium on 
involuntary transfers.



Administrative Tenure Areas
(p. 20)

In Appeal of Dr. Caputo, 57 Ed Dept Rep, Dec. No. 17,404 (2018), 

A tenured assistant principal appealed the decision to assign her duties 
outside her tenure area upon her return to school upon the completion of a 
four month unpaid suspension for committing certain acts of misconduct. She 
asserted that she was assigned duties outside her administrative tenure area 
such as being directed to write non-specific grant applications; write a course 
about organic gardening; and make copies for the superintendent’s secretary. 

The commissioner indicated that a board of education has broad discretion 
in assigning duties to members of its professional staff, as long as the 
employee’s tenure rights are not infringed upon.  The commissioner 
concluded that “it is clear from the record … that petitioner will continue to 
accrue tenure and seniority credit in the secondary assistant principal tenure 
area.” 



DASA
(pp. 20-21)

In Appeal of R.T., 57 Ed Dept. Rep, Dec. No. 17,340 (2018), the parents 
challenged the validity of their son’s AP biology course grades and class rank 
primarily on the basis that his teacher violated DASA by her alleged repeated 
berating of the student for his tardiness to her first period class and for his 
submission of late assignments.  The parents also claimed a DASA violation 
relating to the teacher’s grading of the student’s assignments. The 
commissioner rejected the appeal on the merits and concluded that the 
parents failed to show that the school board acted in an arbitrary and 
capricious manner when it determined that the DASA claim was unfounded. 

According to the commissioner, the student was late to class 52 times, and 
the teacher followed school district policy by referring the student to the 
attendance office. In the commissioner’s view, the parents failed to prove that 
the teacher’s actions constituted “threats, intimidation or abuse” within the 
meaning of “harassment” and “bullying” in DASA. 

The commissioner said DASA is not a vehicle for challenging the validity of a 
grade, generally. An exception would apply, however, if the grade was the 
product of discrimination, intimidation, taunting, harassment, and bullying.                



First Amendment (Agency Fees)
(pp. 21-23)

In Janus v. ASCME, 2018 WL 3129785 (June 27, 
2018), by a 5-4 margin, the United States 
Supreme Court ruled that unions may no longer 
collect agency fees from individuals who 
choose not to join. In this case, a lawsuit was 
brought by an Illinois public employee 
challenging a union’s right to collect agency fees.  



First Amendment (Agency Fees)
(pp. 21-23)

Background of Case, 
In 1977, the U.S. Supreme Court in Abood v. Detroit 
Bd. of Education, had ruled that employees who 
decline to join the union may be charged for the 
portion of union dues attributable to activities 
that are “germane to the union’s duties as 
collective bargaining representative,” but 
nonmembers may not be required to fund the 
union’s political and ideological projects.  For 
instance, excluded from agency shop fees are union 
expenditures related to the election or support of 
any candidate for political office. 
In Janus, the Supreme Court expressly overruled 
Abood v. Detroit Bd. of Education.



Writing for the majority, Justice Samuel Alito 
concluded that “States and public-sector unions 
may no longer extract agency fees from 
nonconsenting employees.” 

“We have … recognized that a ‘significant 
impingement on First Amendment rights’ occurs 
when public employees are required to provide 
financial support for a union that ‘takes many 
positions during collective bargaining that have 
powerful political and civic consequences.’”



Regarding fear of labor unrest: “…Abood cited 
no evidence that the pandemonium it imagined 
would result if agency fees were not allowed, 
and it is now clear that Abood’s fears were 
unfounded.” 

Regarding Risk of free riders: Court concluded 
that avoiding the risk of free riders is not a 
compelling interest and insufficient to overcome 
First Amendment objections.



“States and public-sector unions may no longer 
extract agency fees from nonconsenting employees 
… Neither an agency fee nor any other payment to 
the union may be deducted from a nonmember’s 
wages, nor may any other attempt be made to 
collect such a payment, unless the employee 
affirmatively consents to pay. By agreeing to pay, 
nonmembers are waiving their First Amendment 
rights, and such a waiver cannot be presumed. … 
Unless employees clearly and affirmatively consent 
before any money is taken from them, this standard 
cannot be met.”



According to the dissent written by Justice Elena 
Kagen, “the decision will have large-scale 
consequences. Public employee unions will lose a 
secure source of financial support. State and local 
governments that thought fair-share provisions 
furthered their interests will need to find new 
ways of managing their workforces. Across the 
country, the relationship of public employees and 
employers will alter in both predictable and 
wholly unexpected ways.” 
“Without a fair-share agreement, the class of 
union non-members spirals upward. Employees … 
realize that they can get the same benefits even if 
they let their membership expire. And as more 
and more stop paying dues, those left must take 
up the financial slack (and anyway, begin to feel 
like suckers) – so they too quit the union.”



Amendments to NYS Law Contained in 2018 Budget 
Bill Designed to Lessen Impact of Janus on Unions
Chapter 59 Part RRR §1 amended the Taylor Law to require 
public employers to deduct membership dues upon presentation 
of dues deduction authorization cards signed by individual 
employees NO LATER THAN 30 DAYS AND SUCH DUES SHALL BE 
TRANSMITTED TO THE CERTIFIED OR RECOGNIZED EMPLOYEE 
ORGANIZATION WITHIN 30 DAYS OF THE DEDUCTION. THE 
RIGHT TO SUCH MEMBERSHIP DUES DEDUCTION SHALL 
REMAIN UNTIL (i) AN INDIVIDUAL EMPLOYEE REVOKES 
MEMBERSHIP IN WRITING; OR (ii) EMPLOYMENT ENDS, 
PROVIDED THAT IS EMPLOYEE IS RE-EMPLOYED  BY THE SAME 
EMPLOYER WITHIN 1 YEAR IN A POSITION REPRESENTED BY 
THE SAME UNION,, DUES DEDUCTIONS WILL BE REINSTATED. 
(C) DUES DEDUCTIONS WILL RESUME FOR  UNION MEMBERS 
WHO RETURN TO WORK FROM ANY VOLUNTARY OR 
INVOLUNTARY LEAVES OF ABSENCE.



Amendments to NYS Law Contained in 2018 Budget 
Bill Designed to Lessen Impact of Janus on Unions
WITHIN 30 DAYS OF A PUBLIC EMPLOYEE BEING HIRED OR 
REHIRED, PUBLIC EMPLOYERS ARE REQUIRED TO NOTIFY THE 
EMPLOYEE ORGANIZATION REPRESENTING THAT BARGAINING 
UNIT (i.e. THE UNION) OF THE INDIVIDUALS NAME, ADDRESS, 
JOB TITLE, EMPLOYING AGENCY, DEPARTMENT AND WORK AND 
(B) WITHIN 30 DYAS OF PROVIDING SUCH NOTICE, A PUBLIC 
EMPLOYER SHALL ALLOW A DULY APPOINTED UNION 
REPRESENTATIVE TO MEET WITH SUCH EMPLOYEE FOR A 
REASONABLE AMOUNT OF TIME DURING HIS OR HER WORK 
TIME WITHOUT CHARGE TO LEAVE CREDITS

IF ANY PART OF THIS NEW LAW SHALL BE ADJUDGED TO BE 
UNCONSTITUTIONAL OR INVALID, “SUCH JUDGMENT SHALL 
NOT AFFECT, IMPAIR OR INVALIDATE THE REMAINDER 
THEREOF. . .”



Amendments to NYS Law Contained in 2018 Budget 
Bill Designed to Lessen Impact of Janus on Unions
• IT SHALL NOT BE AN IMPROPER PRACTICE FOR EMPLOYEE 

ORGANIZATIONS TO LIMIT IS SERVICES TO REPRESENT NON-
MEMBERS (i) DURING QUESTIONING BY THE EMPLOYER, 

• (ii) IN STATUTORY OR ADMINISTRATIVE PROCEEDINGS OR TO 
ENFORCE STATUTORY OR REGULATORY RIGHTS, OR (iii) IN 
ANY STAGE OF A GREIVANCE, ARBITRATION OR OTHER 
CONTRACTUAL PROCESS CONCERNING THE EVALUATION OR 
DISCIPLINE OF A PUBLIC EMPLOYEE WHERE THE NON-
MEMBER IS PERMITTED TO PROCEED WITHOUT THE 
EMPLOYEE ORGANIZATION AND TO BE REPRESENTED BY HIS 
OR HER OWN ADVOCATE. NOR SHALL THE EMPLOYEE 
ORGANIZATION BE PROHIBITED FROM PROVIDING LEGAL, 
ECONOMIC OR JOB-RELATED SERVICES OR BENEFITS TO 
NON-MEMBERS. 



First Amendment (Free Exercise Clause)
(pp. 23-24)

In Masterpiece Cakeshop, L.T.D. v. Colorado Civil Rights 
Commission, 138 S.Ct. 1719 (2018), 

A Colorado cake shop owner refused to create a cake for a same-
sex couple’s wedding citing his religious opposition to same-sex 
marriages.  He offered, instead to sell them other baked goods.  
Colorado did not recognize same-sex marriages at the time. The 
Colorado Civil Rights Commission determined that the shop’s 
actions violated Colorado’s Anti-Discrimination Act and ruled in 
the couple’s favor.  



First Amendment (Free Exercise Clause)
(pp. 23-24)

The U.S. Supreme Court by a majority of 7-2 held that the 
Commission’s actions violated the Free Exercise Clause of the 
First Amendment.  The decision, written by Justice Anthony 
Kennedy  concluded that the baker’s claim that using his artistic 
skills to make an expressive statement, “a wedding 
endorsement in his own voice and of his own creation,” is a 
“significant First Amendment speech component and 
implicates his deep and sincere religious beliefs.” 



Elections and Budget Votes 
(pp. 24-29)

In Appeal of Flippen 57 Ed Dept Rep, Dec. No. 
17,296 (2017), The Commissioner found a post 
card and brochure depicting current conditions in 
school buildings through color photographs to be 
informational in nature and not in violation of 
prohibitions against districts engaging in improper 
advocacy. 
Based upon the fact that the post cards additionally 
stated: “PLEASE SUPPORT OUR CHILDREN and 
“HELP Support our Children,” the Commissioner 
cautioned that in the future the district should 
ensure that such mailings are strictly objective and 
factual so as to be less likely to cause confusion or 
invite criticism.    



Appeal of Flippen (Cont’d)

The commissioner also found there was no evidence of 
improper advocacy based upon allegation that a school 
board member improperly interjected himself into a 
conversation about the bond vote that occurred 
between two residents at a basketball game and 
advocated for the proposition.  The commissioner 
found that a school board member may individually 
express his or her views and engage in partisan 
activity, provided school district funds are not used. 

See Appeal of Campbell on pages 24-25 for a review of 
rules that apply to absentee ballots.  



Requirement to Produce Documents
(pp. 29-30)

Tanner v. Bethpage UFSD, 161 A.D.3d 1210 (2d Dep’t 2018) 
After a student tripped and fell over a metal chain, he 
requested the district to provide video footage of the 
incident.  The district responded that no video footage 
existed since the system in place at the time of the incident 
only retained images for 30 days, at which point the video 
was overwritten. The Court ruled that in the absence of 
pending litigation or notice of a specific claim, “a defendant 
should not be sanctioned for discarding items in good faith 
and pursuant to its normal business practices … Here, the 
plaintiff failed to establish that the defendant intentionally or 
negligently failed to preserve the video after being placed on 
notice that the evidence might be needed for future 
litigation.” 



Health and Welfare Services
(pp. 30-31)

In Appeal of Bd. of Educ. of the New Hyde Park-Garden City 
Park UFSD, 
a school district appealed the refusal of the NYC Dep’t of 
Educ. to reimburse it for providing health and welfare services 
to alleged residents of NYC district who attended private 
school in school district.
The commissioner addressed the issue of timeliness and held 
that an appeal to the commissioner by the district of location 
which seeks monetary reimbursement for health services 
must be commenced within 30 days after the conclusion of 
the school year in which the costs were incurred. This new 
rule applies to “those cases involving reimbursement for the 
2018-2019 school year and beyond.”



Removal of Board Member
(pp. 32-22)

Appeal of Forcucci, 57 Ed Dept Rep, Dec. No. 17,204 (2017),
related to a board member claiming that the vote taken to 
remove her was improper because the President of the board 
should have disqualified himself from voting based upon her 
allegations of bias on his part.
The Commissioner disagreed stating: “Although a board 
member harboring an ‘adverse animus’ should not be allowed 
to participate in the ‘decision-rendering’ aspect of a removal 
proceeding, petitioner cites no authority indicating that this 
standard is applicable to a board member’s vote to initiate 
removal proceedings.” 



Employee Discipline
(pp. 33-34)

Matter of Bolt, Matter of Beatty and Matter of Williams 
30 N.Y. 3d 1065 (2018) involved 3 tenured teacher 
disciplinary proceedings in which the respective hearing 
officer in each case found guilt, and the teachers were 
terminated. On appeal the lower court reversed each 
hearing officer regarding the penalty of termination and 
the school district appealed.  
The New York Court of Appeals determined that the 
lower court exceeded its authority by reweighing the 
evidence and substituting its judgment for that of the 
hearing officer. 
The courts will look to see if the penalty imposed is 
irrational and whether it “shocks the conscience”.
Matter of Bolt,. Did the penalties shock the conscience? 



The Court set forth the test for 3020-a review on 
appeal.  According to the Court, review of an 
administrative penalty is limited to:

1. Whether the measure or mode of penalty or 
discipline imposed constitutes an abuse of 
discretion as a matter of law;

2. Whether the punishment is so disproportionate 
to the offense, in light of all circumstances, as to 
be shocking to one’s sense of fairness and;

3. Whether the impact of the penalty on the 
individual is so severe that it is disproportionate to 
the misconduct, or to the harm to the 
administrative body or the public in general.



Late Notice of Claim
(pp. 36-67)

• Matter of C.B. v. Carmel CSD involved a student’s parents who moved to 
serve a late notice of claim related to alleged acts of bullying that their 
daughter had sustained while in 8th grade.  In determining whether to 
grant such relief, the court set forth that factors include whether (1) the 
school district acquired actual knowledge of the essential facts within 
90 days, (2) the delay substantially prejudices the district, and (3) the 
claimant demonstrated a reasonable excuse.

• Also whether the claimant was an infant – causative nexus. 

• Second Department: “Given the petitioner’s infancy, the school district’s 
actual notice, and the absence of prejudice, the lack of a reasonable 
excuse will not bar the granting of leave to serve a late notice of claim” 

• Petitioner was allowed to serve a late notice of claim. 



Section 913 Examination
(pp. 37-38)

In McVetty v. Valley Stream UFSD, 154 A.D.3d 
764 (2d Dep’t 2017), 

the district referred the petitioner for a section 
913 medical examination. District directed the 
employee to provide the doctor with “any and 
all medical records relating to [his] current state 
of health.” 

The Employee attended the examination, but 
did not bring any medical records, contending 
that this was an invasion of his privacy.  



Section 913 Examination
(pp. 37-38)

The court concluded that there was substantial 
evidence to support the charge of incompetence 
because the examining doctor opined that the 
employee presented a potential danger to the students 
and fellow staff members.  The court, however, 
dismissed the insubordination charge that had been 
based on the employee’s failure to provide the 
requested medical records noting that the law does 
not mandate that medical records be produced as a 
requirement of submitting to a medical examination. 



Challenge to Tenure System’s Impact on  
Student Rights to a Sound Basic Education

(pp. 38-39)

In Davids v. State of New York, 159 A.D.3d 987 (2d Dep’t 
2018), an action was commenced challenging the 
constitutionality of various sections of the Education Law 
relating to tenure, evaluations and layoffs. (This action was 
similar to the Vergara case from California)
The plaintiffs claim that these laws allow ineffective teachers 
to remain employed as school teachers and therefore deny 
students the “sound basic education” that is guaranteed by 
the N.Y. state constitution. The defendants in the case, which 
included the Board of Regents and the NYSED sought to have 
the cases dismissed, essentially alleging that the complaints 
failed to state a cause of action.    The Second Department 
concluded that the allegations were in fact sufficient and the 
motion seeking dismissal was denied. 



Unemployment/Reasonable 
Assurance Letter (p. 39)

Matter of Papapietro, 156 A.D.3d 1048 (3d Dep’t 2017),
involved a per diem substitute teacher who claimed to be owed 
unemployment benefits because she had worked at least three days in the 
week immediately prior to a holiday recess and had not received reasonable 
assurance of continued employment from her school district employer. 
The Unemployment Insurance Appeal Board ruled that the claimant was 
ineligible to receive unemployment insurance benefits because he had a 
reasonable assurance of continued employment.  The Board explained that it 
has “long held” that an employer need not give any notice to an employee 
regarding employment following a recess or a vacation.
Appellate court reversed the decision, indicating that the Board’s 
interpretation of Labor Law section 590(10) “is inconsistent with the plain 
language of that provision requiring a reasonable assurance from an 
employer.” The court noted that it was uncontested that the employer “never 
sent any letter to claimant or provided him with any other form of notice that 
made a representation regarding claimant’s employment after the recess.”  
The court remitted the matter to the Appeal Board for further proceedings. 



Executive Session
(pp. 39-40)

In Lucas v. East Ramapo CSD, 57 Misc.3d 1207(A) 
(Supreme Ct. Rockland Cnty 2017),a motion was 
made and passed permitting the board to “convene 
into executive session to discuss litigation, 
personnel, real estate, and contract …” 

Petitioners allege that board violated the Open 
Meeting Law by improperly entering executive 
session. 



The Court found that the board violated the Open 
Meetings Law by “inadequately describing the purpose 
for entering into executive sessions.” 

“… by merely reciting to “litigation, personnel, real 
estate, and contracts” as the basis for going into 
executive session, without describing with some detail 
the nature of the proposed discussions, “the board of 
education has done exactly what the Open Meetings 
Law was designed to prevent.” 



Transgender Update

U.S. Dept. of Education: will no longer 
investigate or take action on complaints filed by 
transgender students who are excluded from 
restrooms that match their gender identity.

Current administration's view that Title IX 
prohibits discrimination on the basis of sex, not 
gender identity.



New York’s Response

Joint Letter AG and Commissioner of Education: 
“…irrespective of the federal government’s recent 
announcement - [school districts] have 
independent duties to protect transgender students 
from discrimination and harassment in their schools 
and at all school functions.”
Refers to prior SED issued guidance (7/15) regarding 
transgender students, including issues involving 
restrooms.



Procurement (pp. 43)

• Appeal of Ansel (17,455): Petitioner appealed from 
an action of the board of education in procuring 
services from an architectural firm regarding a 
school construction project(s) to be funded from a 
capital construction bond. 

• Alleged that the district violated its own purchasing 
policies by failing to issue an RFP.

• The Commissioner held that professional services 
that require special skill or training are not subject to 
competitive bidding under GML §103.



• However, the Commissioner ruled that the District 
must procure services not subject to competitive 
bidding in accordance with internal policies and 
procedures that comply with GML §104-b.

• Commissioner urged district to issue a new RFP for a 
district architect in order to “avoid unnecessary 
appeals in the future and to assure the taxpayers … 
that these professional services are being procured 
in a manner consistent with the purposes of General 
Municipal Law §104-b.”  



New Laws and Regulations
• Financial Reporting (p. 47-48)

Chapter 59 Part CCC § 4 of the Laws of 2018 establishes 
requirements for school districts to annually submit to the 
commissioner of education and the director of the division of the 
budget by July 1 a detailed statement of total funding allocation for 
each school in the district. The statute delineates a set of criteria 
identifying which districts must file the reports that eventually 
expands to all school districts by the 2020-2021 school year.  Such 
reports must be made publicly available and also be posted on the 
school district website. 

• The reports must include an explanation of the approach used to 
allocate funds to each school and include demographic data, per 
pupil funding level, source of funds and the uniform decision rules 
regarding allocation of centralized spending to individual schools 
from all funding sources.  



• Report will be reviewed within 30 days of 
receipt and determined whether it is complete 
and in the required format.  

• If deemed noncompliant, a district will have 
30 days to cure. If a district fails to cure within 
30 days the comptroller or chief financial 
officer of the municipality in which the 
majority of the district is situated is authorized 
to obtain the appropriate information from 
the district and complete the form and submit 
such statement. The state will withhold any 
state aid increases due to the district until a 
notice of compliance is issued.



New Laws and Regulations

• Guidance has been issued by the State 
Division of the Budget. 

• An FAQ is set to be released on August 8, 
2018 and should be available on the Division 
of the Budget’s webpage dedicated to school 
funding transparency.



New Laws and Regulations

• Notice of Charges of Sex Offense (p. 48-49)

Chapter 233 amends the education law to add new section 

(§ 3201-a) that requires district attorneys to notify school 
superintendents and nonpublic school administrators 
whenever an accusatory instrument alleging the commission 
of a sex offense for which registration as a sex offender would 
be required, has been filed against a person known to be an 
employee of a school district, charter school, BOCES, 
nonpublic school or special education schools. Such 
notification shall not be deemed to diminish the rights of an 
employee to due process under Education Law § 3020-a, Civil 
Service Law § 75 or any collective bargaining agreement.  



School Nutrition (pp. 50-51)
• Chapter 56 Part B § 1 prohibits meal shaming. In general, all school 

districts that participate in the national school lunch program or 
school breakfast program, must develop a plan that ensures that a 
student, whose parent or guardian has unpaid school meal fees, is not 
shamed or treated differently than a student whose parent or 
guardian does not have unpaid school meal fees. Under the plan 
children with unpaid meal charges will be provided a reimbursable 
meal from available daily offerings, unless a parent has provided 
written permission to a school to withhold a meal.  

• The plan must include elements such as procedures for handling 
unpaid meal charges, outreach to families regarding unpaid meal 
charges and training staff to ensure procedures are carried out 
correctly.  The plan is not intended to allow for unlimited accrual of 
debt but a school district is not permitted to use a debt collector.  

• Plans had to be submitted to the commissioner of education by July 1, 
2018 and must also be posted on the district’s website.  



School Lunch Programs
• Chapter 56 Part B § sets forth that all public schools, with 

at least 70 percent or more of its students eligible for free 
or reduced priced meals must offer all students a school 
breakfast after the instructional day begins. If required, 
each school will determine the breakfast service delivery 
model after consulting with teachers, parents, students and 
community members. Delivery models may include, but are 
not limited to, breakfast in the classroom, “grab and go” 
breakfast, and breakfast served in the cafeteria. 

• Time spent by students eating breakfast may be counted 
as instructional time when students eat breakfast in the 
students’ classrooms and instruction is provided. 
Additionally, schools subject to this requirement must 
provide notice to parents and guardians that the school will 
be offering breakfast to all students after the instructional 
day has begun.

• Any school that is required to offer a breakfast after the 
instructional day has begun may apply to the commissioner 
of education for a waiver from the requirement. 



Sexual Harassment (pp. 51-53)
• Chapter 57 Part KK of the Laws of 2018 adopted changes to 

several provisions of state law with respect to preventing 
sexual harassment

Harassment of Non-Employees
• The law holds a school district liable if it, its agents or 

supervisors knew or should have known that a non-employee 
was subjected to sexual harassment in the school district’s 
workplace, and the district failed to take immediate and 
appropriate corrective action.  

Policies and Prevention Programs
• Effective October 9, 2018 the Labor Law requires every 

school district to either adopt the model sexual harassment 
prevention policy developed by the Department of Labor in 
consultation with the Division of Human Rights, or adopt a 
sexual harassment prevention policy that equals or exceeds 
the minimum standards established by the state’s model 
policy. The sexual harassment prevention policy must be 
provided to all district employees in writing.



Sexual Harassment (cont’d)

• The model sexual harassment prevention policy must: 

• Prohibit sexual harassment and provide examples of prohibited 
conduct; 

• Include: information concerning the federal and state statutory 
provisions concerning sexual harassment, remedies;

• a standard complaint form; 

• a procedure for the timely and confidential investigation of 
complaints and ensure due process for all parties; 

• Inform employees of their rights of redress;

• Clearly state that sexual harassment is considered a form of 
employee misconduct and that retaliation is unlawful. 

• Ensure that all employers in the state develop an interactive 
training program.



Sexual Harassment (cont’d)

Reimbursement by Employers Responsible for Harassment

• An employee who has been subject to a final judgment of 
personal liability for intentional sexual harassment must 
reimburse the school district for the employee’s proportionate 
share of the judgment. 

Non-Disclosure Clauses 

• Unless expressly requested by an employee, no settlement, 
agreement, stipulation, decree or resolution, which involves 
sexual harassment, shall contain a provision that prevents the 
disclosure of the underlying facts and circumstances to the claim 
or action. 



Students in Foster Care (pp. 54-56)

• Chapter 56 Part CC of the Laws of 2018 added a new section to 
the Education Law to provide children in foster care with the right 
to attend school in either the school district of origin or the 
school district of residence. The applicable social services district, 
in consultation with the appropriate local educational agency or 
agencies, shall designate the school district and school where a 
child in foster care shall attend in the best interest of the child.

• Upon notification of a designation, the designated school district 
must immediately enroll the child even if the child cannot 
produce records normally required for enrollment such as 
academic records, immunization and other health records, and 
must treat the child as a resident for all purposes.  

• The designated district must make a written request to the school 
district where the child’s records are located for a copy of such 
records. A school district receiving a request for a copy of such 
records must forward them within five days of receipt of the 
request. 



Students in Foster Care (cont’d)

• Children in foster care must be provided comparable services 
relative to other students in the school.  

• A child in foster care is entitled to attend the designated school 
for the duration of the child’s placement in foster care until the 
end of the school year in which such child is no longer in foster 
care, and for one additional year if such year would be a child’s 
terminal year in such school building .  

• Point of Contact 

• Each school district is required to designate a point of contact 
within the district for children and youth in foster care.  The point 
of contact cannot be the person who is designated as the 
McKinney-Vento Homeless Student liaison unless the McKinney-
Vento liaison has sufficient ability to carry out both sets of 
responsibilities. 



Students in Foster Care (cont’d)

• Tuition Costs

• Generally, the cost of instruction for a child in foster care shall be 
borne by the school district of origin, where the child was 
attending public school or preschool on a tuition free basis or was 
entitled to attend prior to placement in foster care.

• If a child’s school of origin is a charter school, the designated 
district of attendance is deemed the district of residence for 
purposes of fiscal and programmatic responsibility, including 
transportation. If the designated school district of attendance is 
not the school district of origin, the designated school district may 
seek reimbursement from the school district of origin.

• Transportation

• The designated school district of attendance will bear the cost of 
transporting the child from the foster care placement to the 
school of origin.  



Bills that Passed both Houses 
Awaiting Action by Governor

• Administrative Tenure (p. 59)

• S.6090-a/A.8108-A amends the education law to provide that an 
individual who has been previously tenured as an administrator in 
New York State and who was not dismissed from such position as a 
result of charges brought pursuant to Education Law sections 3020-
a or 3020-b shall be appointed for a shortened probationary period 
of three years when serving in a new administrative position.  

• BOCES Superintendent Salary Cap (p. 59)

• A.2112-A/S.3203-A amends the education law with respect to the 
cap of the salary for the BOCES  district superintendents for the 
2018-19 school year and thereafter. The cap would be the lesser of 
98% of the salary earned by the commissioner of education in the 
2018-19 school year or 6% over the salary cap applicable in the 
preceding school year.   



Bills that Passed both Houses 
Awaiting Action by Governor

• Child Abuse in an Educational Setting (pp. 60-61)

• A.8485-B/S.7372-B amends the education law to expand the applicability 
of provisions requiring reports of child abuse in an educational setting 
and requiring greater training for covered reporters. The bill requires the 
commissioner of education to promulgate regulations mandating training 
for all employees now covered.  The training expands upon that 
previously required and must now include information regarding the 
physical and behavioral indicators of child abuse and maltreatment and 
the statutory reporting requirements set out in specified provisions of the 
social services law, including but not limited to when and how a report 
must be made, what other actions the reporter is mandated or 
authorized to take, the legal protections afforded reporters and the 
consequences for failing to report.



Bills that Passed both Houses 
Awaiting Action by Governor

• Family Court Act-PINS and Educational Neglect Proceedings (p. 61-62)
• A. 7557/S.5714 amends the Family Court Act in various respects as relates to 

truancy allegations in Persons in Need of Supervision (PINS) and child protective 
proceedings in family court and provides that the designated lead PINS diversion 
agency will review and document the steps a school district took to improve 
attendance or conduct at school.  Additionally, the lead PINS diversion agency 
would be required to notify the school district of conferences so that educators 
could provide assistance is resolving issues 

• The court will have the authority to notify and give the school district an 
opportunity to be heard at any stage of a proceeding when the court determines 
the assistance of the school district may aid in the resolution of education 
allegations . 

• The definition of neglected child would be amended require proof of parental 
failure to provide educational services to a child notwithstanding the efforts of a 
school district and child protective agency to ameliorate such failure .  

• Neglect petitions would be required to include the efforts undertaken by the 
petitioner and the school district to remediate the alleged failure to provide 
education prior to the filing of the petition and the grounds for concluding the 
education related allegations could be resolved absent filing of a petition.  Lastly, 
the could will have the authority notify. 



Bills that Passed both Houses 
Awaiting Action by Governor

• Property Tax Cap (p. 62)

• S.7730/A.9825 amends the education law with respect to excluding 
a component school district’s share of BOCES capital expenditures 
from the calculation of a school district’s property tax levy limit 
when a project is approved by the voters (§§ 1950(13)(b); 2023-
a(2)(c)) .  A district’s own capital expenditures have always been 
excluded from the calculation of the tax levy limit.

• Special Education Tuition Reimbursement (p. 64)

• A.5618-A/S.4530-A amends the Education Law §4405(4)(a) to 
authorize the commissioner of education to develop multiple 
reimbursement methodologies for tuition reimbursement allowing 
for differentiation between tuition reimbursement rates for special 
act school districts and approved private schools.  Any such 
methodologies must meet appropriate educational standards in 
accordance with commissioner’s regulations.  



Regulations Adopted by the Board
of Regents 

• Dignity for All Students Act (p. 66)

• 8 NYCRR § 100.2(kk)(1)(x)- Amendments added examples of incidents 
which would require an investigation under the Dignity for All Students 
Act (DASA). The following types of incidents where the basis for the 
complained of action was a person’s actual or perceived race, color, 
weight, national origin, ethnic group, religion, religious practice, disability, 
sexual orientation, gender or sex will require an investigation under DASA 
if reported: 

• Denial of access to school facilities, functions, opportunities or programs, 
including but not limited to, restrooms, changing rooms, locker rooms 
and/or field trips.

• Application of a dress code, specific grooming or appearance standards.

• The use of name(s) and pronouns(s) or the pronunciation of name(s).

• Any other form of harassment, bullying and/or discrimination.



Regulations Adopted by the Board
of Regents 

• Medical Marihuana (p. 68)

• 10 NYCRR § 1004.3, 1004.4- provides for the Designation of a 
School as a Designated Caregiver

• The Department of Health adopted amendments allowing a certified 
patient in New York’s Medical Marihuana program to name a 
school as a designated caregiver.  A properly registered designated 
caregiver may lawfully possess, acquire, deliver, transfer, transport 
and/or administer medical marihuana on behalf of the certified 
patient(s).

• But a school is not obligated to accept such responsibility. 

• School districts should consult with their counsel regarding 
establishing appropriate policies and procedures for receiving, 
storing, administering, and disposing of medical marihuana to be 
implemented at a designated school that applies for a registry 
identification card.  



Regulations Adopted by the Board
of Regents 

Minimum Instructional Requirements for State Aid Purposes (pp. 68-69)

Amends §§175.2 and 175.5 of the Regulations of the Commissioner of 
Education, effective July 1, 2018  related to the minimum instructional time 
required for State Aid. The regulation reforms the existing instructional 
requirement, which is based on 180 days with a minimum number of 
instructional hours each day, to 180 days with a minimum number of 
instructional hours provided over the course of the school year.

Review of Existing Law

Education Law §1704(2) & §3604: 

• No district shall be entitled to any portion of such school moneys on such 
apportionment unless the report of the trustees or board of education for 
the preceding school year shall show that the public schools were 
actually in session in the district and taught by a qualified teacher or by 
successive qualified teachers or by qualified teachers for not less than 180 
days.



Regulations Adopted by the Board
of Regents 

• Under the regulation, instructional hours means an hour or fraction 
of an hour during which students are receiving instruction from a 
certified teacher, periods of time when students are engaged in 
supervised study activities, including homework.  Instructional 
hours shall not include periods of time when instruction is not 
provided such as lunch or recess. The rules surrounding Regents 
examination days and days of administration for state assessments 
contributing to the minimum instructional hours are also laid out. 
The regulations also explain unscheduled school delays and early 
releases of two hours or less will not affect the total number of 
instructional hours for that particular day (i.e. the full day counts).  



Regulations Adopted by the Board
of Regents 

• Additionally, districts may conduct up to four superintendent’s 
conference days throughout a school year which count towards 
instructional days/hours. Districts may count any such conference 
days conducted in the last two weeks of August (subject to 
collective bargaining), as part of the required 180 days of 
instruction. 

• The financial apportionment from the state will be reduced by 
1/180th for each day less than 180 days the school actually is in 
session.



Regulations Adopted by the Board
of Regents 

Regulation provides increased flexibility by replacing the Daily 
Minimum Hours requirement with an Annual Aggregate Minimum 
Hours requirement of the same length.

• 2.5 Hours X 180 = 450 hours for half day kindergarten

• 5 hours X 180 = 900 hours for grades K- 6

• 5.5 hours X 180 = 990 hours for grades 7-12

• Aggregate annual hours must still be provided over 180 school days 
pursuant to Education Law §3604.



Regulations Adopted by the Board
of Regents 

SED Asserts that the amended regulation provides:

• Flexibility in scheduling instructional time: 

• By eliminating the daily hour requirement, districts will gain greater 
flexibility in scheduling. Should extraordinary circumstances require 
instructional hours to be made up, school districts may decide to 
extend daily instructional time rather than adding additional 
session days.

• Ability to schedule partial days: 

• Districts may hold any number of partial days of any length as long 
as they meet the annual aggregate minimum instructional hours 
over the course of 180 days of session. 



Regulations Adopted by the Board
of Regents 

• Less punitive State Aid calculations: 

• If a district is deficient in the number of instructional hours 
provided, the hours are converted into days for State Aid 
considerations. 

• Previously, a daily session schedule that failed to meet the daily 
minimum hours left districts subject to a 100% deduction of 
Foundation Aid, as 0/180 days would have met the minimum 
requirement. 



Regulations Adopted by the Board
of Regents 

• Updated Timeline

• In April, the Board of Regents adopted the 180-day regulation as an 
emergency measure.

• Pursuant to the State Administrative Procedure Act, the changes 
proposed to the Regents will require an additional 30-day public 
comment period.

• In July, the Department will be coming back to the Board for 
approval of an extension of the emergency regulation presented at 
the June meeting

• In September, the Department will bring the entire regulation back 
to the Board for permanent adoption.
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